IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BANC AUTO, I NC. and : CVIL ACTI ON
EDUARD PENI AZEK )

vs. . NO. 08- CV-3017

DEALER SERVI CES CORPORATI ON

MVEMORANDUM AND ORDER

JOYNER, J. August 28, 2008

This commercial dispute has been brought before the Court on
nmoti on of the defendant, Deal er Services Corporation (“DSC') to
dism ss the plaintiffs’ conplaint for inproper venue under Fed.
R Gv. P. 12(b)(3) and for failure to state a cause of action
under Fed. R CGv. P. 12(b)(6). For the reasons articul ated
bel ow, the notion to dism ss for inproper venue shall be granted.

Fact ual Backgr ound

According to the allegations contained in the conplaint,
Plaintiff, Banc Auto has been in the business of buying and
selling used cars at retail since 1996. |In 2000, Plaintiff noved
to a location in Manheim Lancaster County, Pennsylvania, “where
it devel oped a | arge presence as retailer and whol esal er.”
(Complaint, Y4). Beginning in May 2006, Banc Auto began
receiving “floor plan” financing from DSC which in Decenber, 2006
was increased to a $1.5 nmillion line of credit. Pursuant to the
financing arrangenents, as collateral for the nonies to finance

Banc Auto’s purchase of the vehicles for its inventory, DSC



received security interests in each of the vehicles purchased.
In addition, Plaintiff Eduard Peni azek, the president and sole
shar ehol der of Banc Auto was required to sign a personal
guarantee on the |loan to Banc Auto.

In early Decenber 2007, Banc Auto suffered a serious
di sruption in its cash-flow as the result of the seizure by the
State of New York of the bank accounts bel onging to one Al ex
Aronov for unpaid taxes. M. Aronov, who had purportedly
assisted Banc Auto in the sale of a nunber of Banc Auto’s cars,
had been hol di ng sonme $600, 000 i n proceeds bel onging to Banc Auto
in those seized accounts. Despite the fact that Banc Auto had
al ways been current in its paynent obligations to DSC and
conpliant in its inventory audits, upon |earning of the seizure
of M. Aronov’'s accounts DSC insisted on taking possession of the
collateral thereby ignoring plaintiff’'s pleas to permt it to
sell off its remaining inventory to satisfy its |oan obligations.
I nstead, plaintiff avers, Defendant flatly rejected a nunber of
Plaintiff’s proposals for the sale of the vehicles in favor of
selling a vast nunber of themthrough Al sco Auto Auction, which
as Defendant well knew, was best suited for selling only old,
cheap vehicles and was not likely to yield a reasonabl e val ue.
As a result of Defendant’s actions, Plaintiff was forced to cl ose
its business and it was unable to re-coup any of the equity which

it had invested in the seized vehicles.



On May 28, 2008, Plaintiffs commenced suit in the Court of
Common Pl eas of Mntgonery County, Pennsylvani a agai nst DSC
al l eging violations of the Pennsylvania Uniform Comrercial Code,
13 Pa. C. S. 89101, et. seq., and under the comon | aw theories
of conversion, tortious interference with prospective busi ness
relations and trespass to chattels. One nonth later, the
def endant renoved the action to this Court on the basis of the
di verse citizenship of the parties and now noves to dismss for
i nproper venue and for failure to state a clai mupon which relief
may be granted. Because we shall grant the notion on the basis
of i nproper venue, we do not reach the issue of the sufficiency
of the pleadings to state valid clains for relief.

St andards Governing Rule 12(b)(3) Mtions

Al though as a general rule, notions to dism ss for inproper
venue are entertained under Fed. R Cv. P. 12(b)(3), the Third
Crcuit has held that dism ssal under Rule 12(b)(6) is proper
where a forum sel ection clause desi gnates anot her court as the

exclusive venue for litigation. See, Salovaara v. Jackson

Nati onal Life Insurance Life Insurance Co., 246 F.3d 289, 298-299

(3d Cir. 2001); Integrated Health Resources, LLC v. Rossi

Psychol ogi cal Group, 537 F. Supp. 2d 672, 674 (D. N.J. 2008).

Traditionally, when deciding a Rule 12(b)(3) notion to dism ss
for inproper venue, a court nust accept as true the allegations

in the conplaint, although the parties may submt affidavits to



support their positions. Leone v. Cataldo, CGv. A No. 07-Cv-

3636, 2008 U.S. Dist. LEXIS 61452 at *23 (E. D. Pa. Aug. 11
2008). In a notion to dismss for inproper venue, the defendant,
as the noving party, bears the burden of showi ng that venue is

inproper. 1d., citing Myers v. Anerican Dental Association, 695

F.2d 716, 724 (3d Cr. 1982); Cunberland Truck Equi pnent Co. V.

Detroit Diesel Corp., 401 F. Supp. 2d 415, 418 (E. D. Pa. 2005).

The applicable principles for ruling on Rule 12(b)(6)
nmotions are simlar. |In evaluating a notion to dism ss under
Fed. R Cv. P. 12(b)(6), we “accept all factual allegations as
true, construe the conplaint in the Iight nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the conplaint, the plaintiff may be entitled to relief.”

Phillips v. County of Allegheny, 515 F. 3d 224, 233 (3d G

2008) (citations omtted). “To survive a notion to dismss, a
civil plaintiff nust allege facts that ‘raise a right to relief
above the speculative level...’”” 1d. at 232, quoting Bel

Atlantic Corp. v. Twonbly, 127 S. C. 1955, 1965 (2007). In other

words, the plaintiff must provide “enough facts to raise a
reasonabl e expectation that discovery will reveal evidence of the
necessary elenent[s]” of a particular cause of action, ... and

“showi ng that the pleader is entitled to relief, in order to give

the defendant fair notice of what the ... claimis and the
grounds upon which it rests.” Phillips, 515 F. 3d at 233, 234 and



quoting Twonbly, 127 S.C. at 1964. In ruling on a Rule
12(b)(6) notion to dism ss, the court may consi der docunents
“integral to or explicitly relied upon in the conplaint.” Inre

Rockefeller Sec. Lit., 184 F.3d 280, 287 (3d Cr. 1999).

Di scussi on

It is axiomatic that parties to a contract may select, in
advance of litigation, the forumand the | aw under which their

di sputes will be settled. Botman International, B.V. v.

I nternational Produce Inports, Inc., 205 Fed. Appx. 937, 941,

2006 U. S. App. LEXIS 27114 at *9 (3d Gr. Cct. 31, 2006).

Al t hough forum sel ection clauses are generally treated as

ordi nary contract provisions and are subject to ordinary rules of
contract interpretation, they are entitled to great weight and

are presunptively valid. See, M S Brenen v. Zapata O fshore

Conpany, 407 U.S. 1, 92 S. . 1907, 32 L. Ed. 2d 513 (1972);

John Weth & Brother, Ltd. v. CIGNA International Corp., 119 F. 3d

1070, 1074 (3d Cr. 1997).

O course, before a contractual forum sel ection can be
enforced, it nust actually effectuate a selection and to this
end, “a court’s paranount consideration is the intent of the

parties.” WAll Street Aubrey Golf, LLC v. Aubrey, No. 05-5027,

2006 U.S. App. LEXI'S 13817 at *5, 189 Fed. Appx. 82, 85 (3d Gir.

June 5, 2006), quoting Mellon Bank, N.A v. Aetna Business Credit

Corp., 619 F.2d 1001, 1009 (3d G r. 1980). | ndeed, the



strongest external sign of agreenent between contracting parties

is the words they use in their witten contract. Mellon Bank,

supra. Thus, when the | anguage of the contract is unanbi guous,
that is, when the contract is “reasonably capable of only one
construction,” the inquiry ends and the court nust enforce the

contract as witten. |Integrated Health, 537 F. supp. 2d at 674,

quoting John Weth, 119 F.3d at 1074. However, when the | anguage

in a contract is capable of nore than one reasonabl e construction
as determ ned by “objective indicia viewed fromthe |inguistic
reference point of the parties,” the contract is anbi guous and
the court should | ook beyond the four corners of the contract to
extrinsic evidence, such as party negotiations, to discern and
give neaning to the intent of the parties. 1d., quoting Mellon

Bank, supra. |In this way, the scope of a forum sel ection clause

is effectively a matter of contract interpretation. Marino v.

Cross Country Bank, No. 07-CV-1389, 2007 U.S. Dist. LEXIS 47633

AT *13 (E.D. Pa. June 29, 2007), citing John Weth, 119 F.3d at
1073.

Finally, in federal court, the effect to be given a
contractual forum selection clause in diversity cases is
determ ned by federal not state law - specifically, 28 U S C

81404(a). Stewart Organization, Inc. v. Ricoh Corp., 487 U S.

22, 32, 108 S. . 2239, 2245, 101 L. Ed. 2d 22 (1988); Jumara V.

State Farm I nsurance Co., 55 F.3d 873, 877 (3d Cr. 1995). Thus,




should the court find a valid forumselection clause to exist, it
will be enforced by the forumunless the party objecting to its
enforcenent establishes (1) that it is the result of fraud or
overreaching; (2) that enforcenent would violate strong public
policy of the forum or (3) that enforcenent would in the
particul ar circunstances of the case result in jurisdiction so

seriously inconvenient as to be unreasonable. Mpneygram Paynent

Systens, Inc. v. Consorcio Oiental, S.A , No. 01-4386, 2003 U. S.

App. LEXI'S 9875 at *5, 65 Fed. Appx. 844, 846 (3d Cir. My 21,

2003), quoting Coastal Steel Corp. v. Tilghman \Weel abrator,

Ltd., 709 F.2d 190, 202 (3d Cr. 1983). A forum selection clause
IS “unreasonabl e” where the defendant can nake a strong show ng
either that the forumthus selected is “so gravely difficult and
i nconvenient that he will for all practical purposes be deprived

of his day in court.” Foster v. Chesapeake |Insurance Conpany, 933

F.2d 1207, 1219 (3d G r. 1991), quoting MS Brenen, 407 U S. at
18, 92 S. C. at 1917. Mere inconvenience or additional expense
is not the test of unreasonabl eness since it nmay be assuned that
the plaintiff received under the contract consideration for these
t hi ngs, regardl ess of whether or not the clause was the result of

bar gai ni ng between the parties. Carnival Cruise Lines, Inc. v.

Shute, 499 U. S 585, 111 S. C. 1522, 113 L. Ed. 2d 622 (1991);

In re Diaz Contracting, 817 F.2d 1047, 1053 (3d Cr. 1987);

Central Contracting Co. v. Maryland Casualty Conpany, 367 F.2d




341, 344 (3d Cir. 1966); Boards of Trustees of Sheet Metal

Wrkers Local Union No. 12 v. TOA Fabrications, Inc., No. 05-

259J, 2006 U.S. Dist. LEXIS 14220 at *11-*12 (WD. Pa. March 30,

2006); Anastasi Brothers Corp. v. St. Paul Fire & Marine

| nsurance Co., 519 F. Supp. 862, 864-864 (E.D. Pa. 1981).

Instantly, it appears that the Demand Prom ssory Note and
Security Agreenent executed by M. Peniazek in his capacity as
President of and on behalf of Banc Auto contains the follow ng
| anguage at paragraph 21:

JURI SDI CTI ON AND VENUE: As evi denced by Deal er’s signature
bel ow, Deal er submits to the personal jurisdiction and venue
of the state or federal courts of Marion County, Indiana and
agrees that any and all clainms or disputes pertaining to
this Note initiated by Deal er shall be brought in the state
or federal courts of Marion County, Indiana. Further,
Deal er expressly consents to such jurisdiction and venue of
the state or federal courts in Marion County, Indiana to any
action brought in such court by DSC and wai ves any cl ai m of
i nconvenient forumw th respect to any such action. DSC
reserves the right to initiate and prosecute any action
agai nst Dealer in any court of conpetent jurisdiction and
Deal er consents to such Forum as DSC may sel ect.

In contrast, paragraph 13 of the Individual Personal
Guaranty executed by M. Peniazek reads:

This Guaranty shall be governed by the |aws of the State of

| ndi ana and guarantor expressly consents to the jurisdiction

of the Courts of the State of Indiana and to Venue in the

Superior or Circuit Courts of Marion County, I|ndiana.

The | anguage contained in both clauses is, we find, clear
and unanbi guous and w thout question reflects that the parties

generally agreed to have matters arising out of the floor plan

financing, security and guaranty agreenments between them

8



adjudicated in either the state or federal courts in Marion
County, | ndiana.

That havi ng been said, however, as several other courts in
this district and in the Third Crcuit have recogni zed, “when
parties enter into a contract and nerely consent to jurisdiction
in a particular forum they do not preclude the jurisdiction of

other foruns.” Snurfit Stone Container Corp. v. Arnacel

Proprietary Ltd., No. 4:07-CVv-1822, 2007 U S. Dist. LEXIS 94433

at *3 (MD. Pa. Dec. 27, 2007), citing Koresko v. Nationw de

Life Insurance Co., 403 F. Supp. 2d 394, 400 (E.D. Pa. 2005). On

the ot her hand, a clear and unequi vocal clause that rests
exclusive jurisdiction in a particular forumw || act to preclude
the jurisdiction of other forums. [|d. Although transfer may, as
a practical matter, make better sense than dism ssal when venue
is proper but the parties have agreed upon a not-unreasonabl e
forum sel ection clause that points to another federal venue,
transfer is not avail able when a forum sel ection cl ause specifies
a non-federal forum |In that case, the district court has no
choice but to dismss the action so that it could be filed in the
appropriate forumso long as dismssal would be in the interests

of justice. Salovaara, 246 F.3d at 299; Rogal v. Skilstaf, Inc.,

446 F. Supp. 2d 334, 336-337 (E.D. Pa. 2006).
Here, we are faced with a unique situation: the clause in

the security agreenent between Banc Auto and DSC is both



mandatory and subject to transfer to an appropriate federal court
in Marion County, Indiana (specifically, the United States
District Court for the Southern District of Indiana in

| ndi anapolis) whereas the clause in the guaranty agreenent is
perm ssive and cannot be transferred as by its ternms M. Peni azek
has consented only to the jurisdiction and venue of the |Indiana
state superior or circuit courts. Plaintiffs do not allege that
the clause was the result of any fraud or overreaching on the
part of the defendant nor do they assert that enforcenent of the
forum sel ection provision would result in the violation of any
policy of the forum Rather, Plaintiffs submt that the Court
shoul d decli ne enforcenent because litigating the matter in

| ndi ana woul d cause themto suffer financial hardship and expense
and prove inconvenient given that far nore w tnesses are present
in Pennsylvania than in Indiana. Al though we have no reason to
di sbelieve Plaintiffs’ assertions regardi ng conveni ence, hardship
and expense, we neverthel ess cannot find that they have nade the
requi site strong showing that litigating this case in Indiana is
“so gravely difficult and inconvenient that [they] wll for al
practical purposes be deprived of [their] day in court.” W

t herefore conclude that we have no alternative but to decree that
the forum sel ection clause be enforced.

As a final housekeeping matter, we note that because the

10



plaintiffs are so closely related to one another! and since we
cannot transfer M. Peniazek’'s clains to the U S. District Court
for the Southern District of Indiana, we believe the nbost prudent
and judicially economcal course of action to take at this
juncture is the dismssal of this suit inits entirety with | eave
to the plaintiffs to re-plead in whatever forumthey deem
appropri ate. It is to that forumthat we | eave the decision of
the sufficiency of the plaintiffs’ clains to withstand the
defendant’s notion for dismssal for failure to state a claim
upon which relief may be granted.

An order foll ows.

1 As noted, M. Peniazek is the sole sharehol der and officer of Banc
Auto and the personal guarantor of the underlying indebtedness — he would have
no obligations or resultant damages nor would he be a party to either the note
or this lawsuit were it not for his relationship to the corporate entity.
See, e.q., Medtronic, Inc. v. Endologix, Inc., 530 F. Supp. 2d 1054, 1056 (D.
M nn. 2008) (hol ding that although it did not sign agreement containing forum
sel ection clause, third party may be bound by a forum sel ection cl ause where
it is “closely related to the dispute such that it beconmes foreseeable that it
wi Il be bound,” and citing Marano Enterprises of Kansas v. Z-Teca Rests.,
L.P., 254 F.3d 753, 757 (8" Gr. 2001)).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BANC AUTO, I NC. and : CVIL ACTI ON
EDUARD PENI AZEK )

vs. . NO. 08- CV-3017

DEALER SERVI CES CORPORATI ON

ORDER

AND NOW this 28t h day of August, 2008,

upon

consi deration of Defendant’s Motion to Dismss the Conplaint

(Docket No. 3) and Plaintiffs’ Responses thereto, it i

ORDERED that the Motion to Dism ss is GRANTED and t he

s hereby

Plaintiffs’

Conmplaint is DISM SSED wi t hout prejudice to Plaintiffs rights to

re-file in the appropriate state and/or federal court

County, | ndiana.

in Marion
BY THE COURT:
s/J. Curtis Joyner
J. CURTI S JOYNER, J.
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